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Introduction 


The Provisional Urban Council (PUC) and the Provisional Regional Council (ProRC) are the licensing authorities for restaurant and food businesses. Such licences are necessary for all food premises including restaurants, food factories, bakeries, fresh provision shops, siu mei and lo mei shops and cold stores. The two Municipal Councils (MCs) process about 1,600 applications for Full Restaurant Licences (about 1,400 applications in PUC area and 200 applications in ProRC area) and 1,000 applications for Provisional Restaurant Licences (about 800 applications in PUC area and 200 applications in ProRC area) each year through their respective executive arms - Urban Services Department (USD) and Regional Services Department (RSD). As at 1 April 1998, there were about 8 020 (about 5 370 in PUC area and 2 650 in ProRC area) licensed restaurants in Hong Kong. Given the need to ensure that restaurants will fulfil all the requisite health, building, fire safety, ventilation and other requirements, an efficient and effective restaurant licensing system which could, on the one hand, enable restaurant operators to obtain a licence efficiently after meeting the stipulated standards and, on the other hand, initiate effective enforcement actions on operators of unlicensed food businesses expeditiously is of utmost importance to the community at large.


2. This Office has noticed the substantial public concern on the inadequacy of the existing licensing system for restaurants, which might adversely affect the restaurant trade and lead to a proliferation of unlicensed food premises and the resultant hazards to public health in Hong Kong. A preliminary study on the subject of restaurant licensing with USD, RSD and Buildings Department (BD) conducted by this Office in 1997 revealed that despite the introduction of the Provisional Licensing System of USD and RSD and the Three-Tier System of BD, there had still been reported cases of en masse unlicensed operation of restaurants, or operation of unlicensed restaurants for an unduly long period of time. There were also complaints on delay in the processing of restaurant licence applications from time to time. This Office also noted that there was a considerable number of unlicensed food premises including unlicensed restaurants in urban districts and New Territories. The Ombudsman therefore decided to initiate a direct investigation into the concerned issues under section 7(1)(a)(ii) of The Ombudsman Ordinance. 


Purpose of the Investigation


3. The purpose of the direct investigation is to examine the current restaurant licensing system, with a view to -


conducting an overview study of the system; 


identifying areas which might lead to inadequate co-ordination and delay in the processing procedures; 


determining whether the present control measures on unlicensed operation of restaurants are effective; and 


examining whether and how the current restaurant licensing system can be further refined for the benefit of the trade, processing departments and the public. 


 


Restaurant Licensing System and Enforcement Action on Unlicensed Restaurants and Food Premises


4. The restaurant licensing system, in terms of its operation, is a complicated system. Apart from the statutory licensing authorities viz. PUC and ProRC, at least six departments are taking part and having their own responsibilities in the whole process of examining and approving applications for restaurant licences. The departments include USD and RSD (as the executive department for health requirements and the overall co-ordinating department in PUC area and ProRC area respectively), BD, Fire Services Department (FSD), Environmental Protection Department (EPD) and Electrical and Mechanical Services Department (EMSD) (which oversee the building, structural, fire safety, escape, ventilation, pollution control, electricity and gas installation requirements respectively). 


5. There are two main types of restaurant licences - General Restaurant Licence (which permits the licensee to prepare and sell any kind of food for consumption in the premises) and Light Refreshment Restaurant Licence (which permits the licensee to prepare and sell restricted kinds of food for consumption in the premises). Restaurant licences may also be issued as a Provisional Licence or a Full Licence. The Provisional Licensing System was introduced by USD/RSD since December 1995. A Provisional Licence is valid for six months. It is issued to restaurant premises which have met the essential health, structural, fire safety and ventilation requirements, and enables the applicant to run the business at an earlier time. A Full Licence is valid for 12 months, and is issued to applicants who have fully complied with all health, structural, fire safety, ventilation and other requirements. Application for both a Provisional Licence and a Full Licence may be submitted by the applicant at the same time, and the Licences may be renewed upon expiry.


6. Each application for restaurant licence will go through the processing steps of quality audit, joint site inspection and application vetting panel meeting with most or all of the above departments, which will result in the issue of a Letter of Requirements to the applicant by the USD/RSD. The applicant will report compliance with the requirements to the respective departments, and the departments concerned will conduct verification inspections to confirm the compliance before the issue of the licence. The applicant is expected to comply with all the licensing requirements within six months after the issue of the Letter of Requirements. The departments concerned have established performance pledges on their respective response time for some of the processing steps. 


7. USD and RSD will take enforcement actions against the unlicensed restaurants in their respective area. As at 1 April 1998, there were about 610 unlicensed restaurants in PUC area and about 130 unlicensed restaurants in ProRC area. Generally, unlicensed restaurants which are not under application for licences are subject to a higher frequency of prosecution. The frequency of prosecution is also different in PUC area and ProRC area. For example, if the premises are under application for a restaurant licence, bi-monthly summons will be initiated in PUC area and monthly summons will be initiated in ProRC area. If the premises are not under application of a licence, monthly summons will be initiated in PUC area, and weekly summons will be initiated in ProRC area. 


8. In PUC area, upon first conviction in court of the applicant for operating an unlicensed restaurant, USD will immediately apply to the court for a Prohibition Order (PO) for premises not under application for a licence. For those which are under application for a licence, USD will apply for a PO upon the second conviction of operating an unlicensed restaurant. In ProRC area, a PO will be applied by RSD upon the first conviction of operating an unlicensed restaurant, regardless of whether the premises are under application for a licence or not. 


9. If the applicant does not comply with the PO, further summons action will be taken by USD/RSD against the restaurant operator. Upon conviction of breach of the PO, USD/RSD will apply to court for a Closure Order (CO). USD has a points system to set priority for the physical closure of unlicensed food premises, which is operated in parallel with the application for a CO from court. To speed up the prosecution process, RSD in most cases has replaced its points system by applying to court for a PO on the same day of conviction of operating an unlicensed food business, and applying to court for a CO on the same day of conviction of breach of a PO. This has significantly reduced the time for final closure of the unlicensed food premises.


10. To streamline restaurant licensing procedures, a Three- Tier System was adopted by BD since August 1996. The main characteristic of the system is the involvement of Authorised Persons (APs)/Registered Structural Engineers(RSEs) in verifying the building safety requirements of the premises under application, and the auditing of the AP�s/RSE�s verification by BD. Under the system, building safety requirements are classified into three categories according to the seriousness of the particular requirement, with different certification procedures by the applicant/AP/RSE in each of the three categories.


Case Studies


11. In addition to observing the joint site inspection and verification inspection conducted by the departments concerned, Investigation Officers of this Office have examined the file records of some application cases which had taken a relatively long processing time so as to identify the possible reasons for the delays. A summary of one of the ProRC cases examined is outlined in the following paragraphs. The relatively long periods taken in the various processing steps were also observed in other ProRC and the PUC cases examined by this Office. 


12. The applicant submitted an application for a Provisional Licence and a Full Licence in August 1996. Fire safety requirements were sent out to the applicant by FSD in early October 1996 whereas a Letter of Requirements detailing the building and health requirements was issued to the applicant by RSD in late October 1996. The layout plans and ventilation plans submitted for the first time by the applicant in late October 1996 were considered to be unacceptable and submission of revised plans was required by the RSD. Upon further processing, ventilation requirements were subsequently issued to the applicant by RSD in late February 1997. 


13. Some outstanding building safety requirements were detected during the inspection conducted by RSD licensing inspectors in late January 1997. A reminder on the outstanding requirements was sent out in February 1997. Another inspection made in mid-April 1997 revealed that no progress had been made. A number of outstanding requirements were still found during the inspection carried out in June 1997. Compliance with ventilation requirements was however confirmed in early September 1997 and a Provisional Licence was issued to the applicant in late September 1997. During the inspections made in mid-December 1997 and early March 1998 by RSD, there were still outstanding requirements detected. A Full Licence was finally issued upon confirmation of compliance of all licensing requirements in the third week of March 1998. In this case, the Provisional Licence was issued 13 months after submission of the application and 19 months were taken to complete the whole application process for the issue of the Full Licence. 


14. Furthermore, it was discovered by the district health inspector that there was unlicensed restaurant operation in the premises concerned in mid-September 1996, which was before the issue of the Letter of Requirements and the Provisional Licence. The operator was summonsed for operating an unlicensed restaurant and convicted for the offence in early January 1997 and early April 1997. As the operator still continued with operating the unlicensed restaurant, a PO was served on the operator one week after the second conviction of operating an unlicensed restaurant. Yet, the operator disregarded the PO and continued to operate the business. The operator was then summonsed for breaching the PO. However, as a Provisional Licence was issued to the applicant in late September 1997, no further prosecution action was taken against the operator thereafter. 


Improvement Measures


15. In addition to introduction of the Provisional Licensing System and Three-Tier System, and tightening of enforcement/ prosecution actions as described above, USD and RSD have also issued notices/signs to the operators of licensed restaurants for display in their premises to denote that the restaurants have been licensed. 


16. Further to the public consultation on the review of district organisations conducted by the Administration in June 1998 and the Chief Executive�s policy address in October 1998, the Administration submitted a consultancy report on food safety and environmental hygiene services to the Legislative Council in December 1998. The consultancy report proposed to set up a new policy bureau and a new department to take over the roles of MCs and USD/RSD in food safety and environmental hygiene.


Observations and Opinions


17. This Office acknowledges the efforts made by the licensing authorities and the departments concerned in the past to improve and streamline the restaurant licensing system. However, there is still room for improvement. The main areas of concern are the long processing time for some applications, the ineffective prosecution actions to discourage operation of unlicensed restaurants in some cases, the insufficient deterrents for unlicensed operation of restaurants, and sometimes the different licensing/prosecution procedures in USD and RSD might have given rise to confusion and disparity in treatment to restaurant operators in urban districts and New Territories.


18. On the processing time of applications, this Office notes that although considerable progress has been made over the past few years in reducing the processing time for restaurant licence applications, the average processing time is still quite long. Statistics showing the minimum, maximum and average processing times for cases in the USD and RSD (in terms of months) over the past five years are as follows - 


Year


USD Cases (months)


RSD Cases (months)





 


Min. Time


Max. Time


Ave. Time


Min. Time


Max. Time


Ave. Time





1993


5


47


15.5


2.5


28


8.6





1994


7


27


14


2.6


25.3


8.9





1995


7


31


15


3.2


17.5


8.8





1996


4


20.6


10.6


3


17.5


7.6





1997 (up to Nov.)


4


10


8


2.8


10.7


6.9





In addition, the following table shows the time required to process a sample of the applications for Full Restaurant Licence in 1997 by USD and RSD -


 


No. of Cases Processed





Processing Time


USD


RSD





3-4 months


0


1





4-5 months


5


4





5-6 months


1


5





6-7 months


8


4





7-8 months


11


1





8-9 months


5


2





9-10 months


7


4





over 10 months


27


9





Total


64


30





From this table, this Office notes that for the sample of USD cases, since the average processing time for cases processed in 1997 was 8 months, out of the total of 64 cases, 39% of them were processed within the average processing time. For the sample of RSD cases, 46% of the 30 cases were processed within the average processing time of 6.9 months. Furthermore, most of the sample cases required over 6 months to complete (90% for the USD sample cases and 67% of the RSD sample cases). A significant percentage of the sample cases have been processed for an even longer period of time (42% of USD sample cases and 30% of RSD sample cases required over 10 months to complete). This Office also notices that the long processing time has been mainly due to the time lag between the issue of the Letter of Requirements and the issue of the Full Licence. On average, it took about five weeks to issue the Letter of Requirements but over five months for the applicants to comply with the licensing requirements for the issue of licence. 


19. This Office acknowledges that some applicants might not have been active in pursuing their applications, or might have altered the layout plans or other application particulars after the issue of the Letter of Requirements. However, there were cases where the delays were not solely caused by the applicants themselves. For example, the Ventilation Division of FSD has failed to conduct 39% of the inspections within the pledged time in 1997, i.e. within 14 working days upon receipt of report of compliance. 


20. On unlicensed food businesses, this Office notes that the figure provided in paragraph 7 above on the number of unlicensed restaurants is equivalent to about 9% of the number of licensed restaurants. Given that the average processing time in 1997 for the issue of a Provisional Licence was about six months, and the high capital costs for opening a new restaurant, many prospective restaurateurs might choose to operate the business first and take the risk of being prosecuted and fined. In fact, most of the sample application cases that this Office has examined involved prosecution by USD/RSD of the unlicensed restaurants concerned. It is noted that the penalty on the operators of these unlicensed restaurants seemed to have little deterrent effect on the operators. In one case, only an average penalty of about $100 a day had been imposed on the operator for operating an unlicensed restaurant for over 8 months. Apart from the relatively low penalty imposed on the operators of unlicensed restaurants, this Office also notes that the long waiting time for bringing the operators of unlicensed restaurants to court might not be able to deter them from continuing to operate the business. This Office also considers that there is a need to further tighten the prosecution action against unlicensed food businesses and to speed up the prosecution process. 


Conclusion


21. An effective and efficient restaurant licensing system is of paramount importance to safeguard public health and safety of patrons. The issues of the premises� structural, fire and ventilation safety, and the public health and food safety are not negotiable, and there must be appropriate and effective deterrents to discourage restaurant operators to operate without valid licences. 


22. Whilst The Ombudsman has not formed any view on the proposed food and public health policy and the proposals on district organisations as described in paragraph 16 above, there is a possibility that some of the recommendations made in this investigation report might need to be ultimately implemented/continued to be implemented by the new bureau/ department if their proposed establishment is agreed to by the Administration and the Legislature. 


23. The Ombudsman makes the following conclusion in this investigation - 


(a) The existence of two restaurant licensing authorities for the urban districts and the New Territories with different licensing procedures and prosecution policies for unlicensed restaurants and food businesses is unsatisfactory. 


(b) The need for the licensing authorities to refer the restaurant licence applications to various departments for advice, comments and processing poses an inherent co-ordination difficulty for their executive arms for achieving efficiency in processing the applications as the resources and priority accorded to the processing by other departments, namely BD and FSD, of such are beyond their control.


(c) The present monitoring systems are inadequate to ensure that restaurant licences are issued within six months from the issue of the Letter of Requirements. 


(d) There are insufficient deterrents for restaurant operators to operate without a valid licence, and the existing prosecution procedures are inadequate to discourage the illegal operation of unlicensed restaurants.


(e) There is a need to streamline the licensing procedures and enhance the communication and mutual understanding among the licensing authorities, the related departments, and the applicants and the APs/RSEs so as to speed up the processing of restaurant licence applications.


Recommendations


24. The Ombudsman has made the following 20 recommendations for consideration by the various departments concerned -


 


(a) Shortening the processing time for licence applications


i) For USD/RSD, BD and FSD, to consider streamlining and co-ordinating the vetting/inspection procedures so as to reduce the processing time in this respect. More technical guidelines should be drawn up for guidance to and reference by the applicants and the APs/RSEs for ensuring the full compliance of licensing requirements before reporting compliance to the licensing authorities for final inspection. 


ii) For USD/RSD, to consider co-ordinating the final inspection by all parties concerned to check and confirm compliance of fire safety, ventilation, building and health requirements on the same occasion as far as practicable. 


iii) For USD/RSD, to consider reminding the applicant at regular intervals to report compliance within six months after the issue of Letter of Requirements. Applications should be treated as being withdrawn for the applicants who have been duly informed/ reminded of his/her non-compliance with the licensing requirements within six months. The licensing authority will have the discretion to grant extension of time limit in the cases where non-compliance is not due to delay or inaction of the applicant.


iv) For USD/RSD, BD and FSD, to review their present performance pledges, and to identify areas where processing time for the various steps in the workflow might be further shortened. 


v) In the longer term, for USD/RSD (or any other new licensing department), to consider the feasibility of setting up a central licensing office with officers from related departments to work under a central authority to process restaurant licence applications. This will reduce co-ordination problems and enhance efficiency in the processing of the applications. 


(b) Improving the monitoring mechanism


vi) For USD/RSD, BD and FSD, to consider internally categorising the applications according to the level of complexity. Closer monitoring should be exercised for the more complex cases. 


(c) Providing more support to applicants/APs/RSEs/ contractors


vii) For USD/RSD, to consider publicising the licensing requirements and application procedures to prospective restaurateurs on a regular basis, and refining the guide book on application for restaurant licence to make it more customer-friendly.


viii) For USD/RSD, to consider introducing a help desk with specified personnel at the licensing office to provide more ready assistance to the applicants or APs/RSEs/contractors in meeting the restaurant licensing requirements. 


ix) For USD/RSD and the FSD, to include appropriate explanatory notes in the Letter of Requirements and to emphasise user-friendliness of correspondence to applicants. 


(d) Maintaining consistent licensing policies/procedures


x) For USD/RSD, to consider reviewing the current internal licensing procedures, and promulgating a uniform set of licensing procedures in all districts. 


xi) For USD/RSD, to consider adopting a uniform prosecution policy against operators of unlicensed food premises in all districts. 


(e) More publicity and consultation on the restaurant licensing system


xii) For USD/RSD, to further enhance publicity for promoting awareness of the general public on the identification and choice of licensed restaurants. 


xiii) For USD/RSD, to continue to conduct consultation with the restaurateurs, APs/RSEs, restaurant employees, etc. on revisions and improvements of the restaurant licensing policy or practices. 


(f) Stepping up enforcement against unlicensed restaurants


xiv) For USD/RSD, to consider extending the scope of summary arrest action taken against the operators of unlicensed restaurants so as to achieve greater deterrent effect. 


xv) For USD/RSD, to consider proposing relevant legislative amendments and/or departmental policies/procedures to streamline or upgrade the enforcement power of USD/RSD in promptly prohibiting the operation of or closing the unlicensed restaurants. 


xvi) For USD/RSD, to consider proposing legislative amendments and/or departmental policies/ procedures to plug the loopholes of allowing prolonged operation of unlicensed restaurants by transfer of ownership. 


xvii) For USD/RSD, to consider proposing legislative amendments to increase the maximum fines and penalty on operating unlicensed restaurants and food businesses. 


xviii) For USD/RSD, to consider promptly closing the unlicensed restaurants upon discovery of their operation after the applicant has abandoned the licensing application, upon the rejection of renewal of Provisional Licence, or upon expiry of the extension period for compliance with licensing requirements. 


xix) For USD, to review and consider replacing the points system in determining the priority for obtaining Closure Order for unlicensed restaurants and food businesses. 


(g) Reviewing the manpower


xx) For USD/RSD, BD and FSD, to conduct regular staff reviews of their licensing offices and prosecution offices with regard to the current/expected case loads, their performance pledges and the need to provide an efficient licensing service to the restaurant trade. 


 


Response from the Departments Concerned


25. The USD, RSD, BD and FSD have provided comments which are mainly on the technical and procedural aspects of the restaurant licensing system. The comments are incorporated and, where appropriate, responded in the investigation report.


 


Final Remarks


26. The Ombudsman is pleased to note that the 20 recommendations made in this investigation have been considered, are being/will be implemented, or will be adopted for implementation by the departments concerned. Some of the recommendations will require further study by and discussion among the responsible departments, or a consultancy study (e.g. the study being commissioned by PUC) to devise the way and exact details of implementation. It is considered that the efforts of the departments concerned will attain further refinements to the restaurant licensing system which will benefit the trade, the processing departments and the public at large. The Ombudsman would like to be kept informed by the departments concerned on the further actions and improvements to be implemented to the restaurant licensing system subsequent to this investigation report in due course. 


27. Lastly, The Ombudsman would like to express appreciation to the co-operation and assistance rendered by the USD, RSD, BD, FSD, EPD and EMSD throughout the course of this direct investigation. 


Office of The Ombudsman


Ref : OMB/WP/14/1 S.F. 18


January 1999
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