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Executive Summary of the Investigation Report on

Registration and Inspection of Kindergartens

Introduction 




Schools, including kindergartens, are required to be registered or provisionally registered under the Education Ordinance (the Ordinance) if they provide education course by any means for 20 or more persons during any one day or eight or more persons at any one time.  Under the Ordinance, the Director of Education (D of E) is responsible for registering schools, their managers and teachers, and approving the supervisors and principals of schools.  Besides, D of E or any inspector of schools may inspect any school including kindergarten for the purpose of ascertaining whether the Ordinance is being complied with and whether the school is being conducted satisfactorily.

2. 
A preliminary study on the subject of registration and inspection of kindergartens conducted by this Office with Education Department (ED) earlier this year revealed a number of operational issues relating to kindergartens.  These include the operation of a considerable number of unregistered kindergartens for unduly long periods of time, considerable numbers of instances of over-enrolment of pupils, over-charging of school fees and admission of under-aged pupils by the kindergartens.  The Ombudsman therefore decided to conduct a direct investigation into the subject under Section 7(1)(a)(ii) of The Ombudsman Ordinance.

Purpose of the Investigation

3. 
The purpose of the direct investigation is to examine the current system of registration and inspection of kindergartens, with a view to -

(a)  conducting an overview study of the system;

(b)  identifying areas of delays and/or inadequate co-ordination in the registration process;
(c)  determining whether the present inspection and control measures on the operation of kindergartens are adequate and effective; and
(d)  examining whether and how the current system of registration and inspection of kindergartens can be improved for the benefit of operators, responsible departments, and the public, including pupils and their parents.
Registration of Kindergartens
4. 
Registration of a kindergarten is a fairly complicated process.  Apart from ED, it also involves other government departments including Buildings Department (BD), Housing Department (HD) (for kindergartens in premises managed by HD), Fire Services Department (FSD), Lands Department (Lands D), Planning Department (Plan D), and Department of Health (DH) to ensure that the kindergarten meets the requisite building safety, fire safety, land use, health and other requirements before it could be provisionally registered and finally fully registered.  Registration of a school including kindergarten consists of two parts.  They are : (a) Provisional Registration - when the essential building safety, fire safety, education and other requirements are met by the applicant; and (b) Full Registration - when all the requisite requirements including those on health, school management, building/fire safety, land lease, town planning, etc. are met by the applicant.  

5. 
Application forms and guidelines for registration are available from the Registration Section of ED.  Under the revised procedures put in place since May 1999, the applicant should submit the respective applications for building safety certificate and fire safety certificate and the corresponding layout plans to BD/HD and FSD direct and with a copy to the ED Registration Section, and submit the application form, private school information sheet and other documents to the ED Registration Section.  Upon receipt of the respective application, BD and FSD will conduct inspection to the premises concerned and issue the corresponding building safety requirements and fire services requirements.  The ED Registration Section will invite Lands D/Plan D to comment on whether they have any objection to the application.  The ED Registration Section will then inform the applicant of the comments received from Lands D/Plan D.  It will also request DH to comment on the health requirements and the maximum number of pupils to be accommodated in each classroom.  Based on the comments received from DH, it will issue a Certificate of Accommodation and inform the applicant of health requirements with which he has to comply.

6. 
After all application forms, documents and information required have been received by the ED Registration Section, and if the information regarding the name of the school, school premises, managers of the school, courses to be operated and fees to be charged are in compliance with the relevant requirements, the ED Registration Section will issue a Certificate of Provisional Registration to the kindergarten within 25 working days, and the kindergarten may then commence operation.  The Certificate of Provisional Registration is valid for one year.  In the meantime and during the period of provisional registration, the applicant is required to take action regarding compliance of the remaining requirements before the kindergarten could be fully registered. 

Inspection of Kindergartens
7. 
Inspections carried out by ED’s inspectors of schools are classified into three categories.  They are : (a) Full inspections - for assessing the standards of teaching and learning, identifying areas of strengths and weaknesses, providing advice and assistance for improvement and further improvement, and disseminating good practices and innovations; (b) Follow-up inspections - for ensuring that appropriate actions are taken on the advice given in previous full inspections and the in-service kindergarten teacher training programmes; and (c) Other inspections - including carrying out investigations into complaints, accidents or referrals.  

8. 
Inspections of kindergartens are conducted by inspectors of the Kindergarten Section of the Advisory Inspectorate Division and the District Education Offices (DEOs) of the Schools Division.  The inspectors will tour around classes and school premises to check on the display of certificates, charging of school fees, sale of school uniform/textbooks, enrolment situation, class discipline, condition of the school premises, etc.  Inspectors of schools of the Kindergarten Section normally conduct surprise inspections to kindergartens.  For DEOs, surprise inspections will be conducted for the purpose of head-counting or checking compliance with the Education Ordinance.  If the objective of the inspection is to discuss with the principal on important school-based issues, to seek the principal’s views on current education issues, etc., then the concerned Assistant District Education Officer (ADEO) will give a short advance notice to ensure that the principal will be present during the inspection.  According to ED, the ADEOs usually conduct an inspection visit to each kindergarten once a year.  However, the recent sharp increase in the number of inspections to suspected unregistered schools (including tutorial schools) in Hong Kong has upset this inspection schedule.

Control of Unregistered Operation, Over-enrolment, Over-charging of Inclusive Fees and Admission of Under-aged Pupils by Kindergartens

9. 
The Education Ordinance defines “nursery education” as a one year education course normally commencing when a child has attained the age of 3 years and “kindergarten education” as a two years education course normally commencing when a child has attained the age of 4 years.  The Ordinance also requires the supervisor of the kindergarten to display the Certificate of Registration (or Certificate of Provisional Registration) or its copy at all times in a conspicuous place in each of the premises specified in the certificate.  The Ordinance further provides that any person who is an owner, a manager or a teacher in a school which is not registered or provisionally registered shall be guilty of an offence and shall be liable on conviction to a fine and imprisonment.

10. 
The Education Regulations make detailed provisions for the design, construction, safety standards, hygiene, sanitation and other operational aspects of schools.  They also contain detailed provisions relating to fees and collections, maximum number of pupils in a classroom, size of classes, etc.  In addition, Regulations 101 and 102 provide that contravention of a number of the Education Regulations is an offence punishable by both fines and imprisonment.

11. 
The “Guidelines for Registration of a New School” published by ED clearly points out that it is an offence to operate an unregistered school.  Potential operators of new schools are also informed of this during the seminars on school registration procedures organised by the ED Registration Section.  Supervisors of the kindergartens are reminded in the relevant ED’s approval letters, administrative circulars or circular memorandum to observe the provisions of the Education Ordinance. 

12. 
On the prosecution of unregistered kindergartens, upon receipt of a complaint or a report of suspected unregistered operation of a kindergarten under application for registration from the Registration Section, the ADEO of the respective DEO will conduct a fact-finding inspection to the premises in question.  Where the kindergarten under application for registration is already in operation, a written warning will be issued to the operator and an inspection report will then be forwarded to the Registration Section.  Within one month of the issue of the warning letter, the ADEO is required to conduct a confirmatory visit.  If the unregistered kindergarten is found to be still in operation during the confirmatory visit, the Registration Section will refer the case to the police for prosecution.

13. 
If a kindergarten is found to have breached other provisions of the Education Ordinance, such as over-enrolment, the ADEO will issue either a verbal warning or written warning to the kindergarten.  For serious breaches, the principal or manager of the kindergarten may be interviewed.  There is no set criteria for determining what action to be taken against kindergartens that have breached provisions of the Ordinance.  Depending on circumstances, ED officers would use their professional judgement and expertise in handling the case.  Follow-up action is also left to the professional judgement of the inspectors of schools.  Serious breaches of the Education Ordinance would be referred to the police for action.

Statistics on Malpractices in Kindergartens 

Operation of Unregistered Kindergartens
14. 
For the last three school years (up to 28.2.1999), ED recorded the operation of eight suspected unregistered kindergartens.  A breakdown of the figure is as follows -

School Year
No. of Suspected 

Unregistered Kindergartens

1996/97
1

1997/98
7

1998/99 (up to 28.2.1999)
0

All eight cases became known to ED as a result of complaints/reports received.  Among the 7 complaints/reports received in 1997/98, two of them were unsubstantiated.  These kindergartens were eventually provisionally registered - three were provisionally registered within three months and the other five were provisionally registered 6 to 11 months after discovery of their unregistered operation.

Over-enrolment in Kindergartens

15. 
ED recorded 180 instances of over-enrolment in kindergartens in the past three school years, as listed below -

School Year
No. of Instances of Kindergartens having Over-enrolled

1996/97
102

1997/98
49

1998/99 

(up to 12.2.1999)
29

Among these 180 instances, 23 of the kindergartens were over-enrolled by over 30% (9 in 1996/97, 4 in 1997/98 and 10 in 1998/99).  23 kindergartens were over-enrolled for two years and 5 kindergartens were found to have over-enrolled for three years.  In 1996/97, 9 out of the 102 over-enrolled kindergartens have an over-enrolment of over 30% with the highest offender exceeding its permitted number by 160%.  In 1998/99, 10 out of the 29 over-enrolled kindergartens have an excess enrolment of 30% with the highest one having a 184% excess.  On the absolute figures of over-enrolment, in 1996/97, the highest number was 127 over the permitted enrolment of 96; and in 1998/99, the highest number was 613 over the permitted enrolment of 332.  Six kindergartens were also found to have admitted over 200 pupils in excess of the approved number in 1998/99.

Over-charging of School Fees

16. 
Over the past three school years, ED recorded 10 instances of kindergartens over-charging school fees, charging fees for unapproved courses or offering other fee-charging services without informing the parents of the voluntary nature of such service.  A breakdown of the figure is as follows -

School Year
No. of Instances of Kindergartens

having Over-charged School Fees

1996/97
1

1997/98
4

1998/99 
5

Of these 10 cases, two charged double and another two charged more than 50% in excess of the approved inclusive fees.  Most of the additional fees were charges for refreshment and interest class.  Four cases were detected by ED through inspections to the kindergartens and the remaining six were discovered through complaints from parents.

Admission of Under-aged Pupils

17. 
In the past three school years, ED found 112 instances of kindergartens having admitted pupils under the age of 3 years to their nursery classes.  A breakdown of the figure is as follows -

School Year
No. of Instances of Kindergartens having admitted Under-aged Pupils
No. of Under-aged Pupils

1996/97
42
886

1997/98
20
344

1998/99 
50
743

17 kindergartens were found to have admitted under-aged pupils for two years and one kindergarten was found to have admitted under-aged pupils for three years.  On the exact numbers of under-aged pupils admitted in kindergartens, the highest numbers of under-aged pupils admitted in one kindergarten in the past three school years were 59 in 1996/97, 49 in 1997/98, and 85 in 1998/99.

Improvement Measures

18. 
Before and during the course of this investigation, ED has introduced some improvement measures to streamline the registration process and step up the monitoring of kindergartens.  Many of these improvement measures were implemented subsequent to the widely reported incidents of unregistered operation of kindergartens and the various malpractices in some kindergartens.  The major measures include - 

(a)
organising seminars on school registration procedures;

(b)  
speeding up the processing of the applications for safety certificates; 

(c)  requesting applicants to submit the applications for building safety certificates and fire safety certificates to BD/HD and FSD directly;

(d)  setting up a joint ED/police working group to review the prosecution procedures, including procedures to establish evidence on the operation of unregistered schools;

(e)  enhancing the communication between ED and kindergartens;

(f)  publishing lists of registered schools and reported cases of unregistered schools, and mounting publicity programmes to assist parents in their choice of registered kindergartens;

(g)  conducting more inspections to individual kindergartens, having regard to the circumstances of the kindergartens in the district;

(h)  monitoring closely kindergartens that had over-enrolled in the past and to take necessary action to prevent recurrence of over-enrolment; and
(i)  requesting all kindergartens to report their enrolment situation on a monthly basis.
Observations and Opinions

Registration of Kindergartens

19. 
From statistics provided by ED, this Office notes that during the past three school years, there were five cases, representing 7% of applications received by ED in the same period, that took over a year to obtain a Certificate of Provisional Registration.  Of these five cases, two were found to have commenced operation before being provisionally registered.  Whilst these unregistered operations might not be directly connected with the time taken to process their applications, this Office is of the view that reduction in processing time is of considerable importance in tackling the problem of unregistered operation of kindergartens.  This Office has also noticed that there were cases where the delay could be minimised if ED or the departments concerned had monitored progress more closely.  Although ED has pointed out that its Registration Section would issue reminders and contact the applicants by telephone regularly, and has since March 1999 enhanced monitoring by updating progress of each kindergarten application on a monthly basis, there is no established guidelines or clear direction on how to handle cases which have dragged on for a long time.  

20. 
On the measures to prevent unregistered operation of kindergartens, the DEO concerned would conduct surprise visits to the proposed premises at the beginning of the school year to confirm if the kindergartens have commenced operation.  However, ED appears to have little means of identifying unregistered kindergartens which are in operation but have not even applied to ED for registration.  Besides, this Office also notes that ED has currently two sets of guidelines issued by different divisions/sections for handling suspected unregistered kindergartens.  DEOs were not informed under what circumstances which guidelines should be followed.
Management of Kindergartens

21. 
The persistent problem of over-enrolment and admission of under-aged pupils resulted from the lack of a mechanism to track the enrolment situation of kindergartens before the commencement of each school year.  Over-enrolment and admission of under-aged pupils could be detected during inspections to the kindergartens conducted at the beginning of the school year.  Apart from requiring the supervisor of the kindergarten to suggest remedial measures to rectify the over-enrolment situation, there appears to be no disincentive to discourage over-enrolment.
22. 
This Office considers ED’s guidelines on inspections too general and lacking specific criteria to assist inspectors in deciding on what action to take against offending kindergartens.  While inspectors of schools have to use their professional judgement in each case as cases differ, this Office believes that some guidelines would be helpful to inspectors.  Absence of guidelines could result in disparity in treatment as different inspectors of schools could handle similar cases differently.  

23. 
This Office notes that it was only in the later part of the 1998/99 school year when more interviews with the supervisors of over-enrolled kindergartens were conducted by DEOs to ensure that these kindergartens had ceased admitting new pupils.  ED considered that these interviews were effective as many supervisors or their representatives had made firm promise/commitment not to admit excess/under-aged pupils in the new school year and had committed to adopt more effective measures to address the problem.  Whether these kindergartens could live up to the promise would need to be ascertained.

Prosecution of Kindergartens
24. 
This Office notes that ED’s reluctance in the past in instigating prosecution action had resulted in prolonged and serious recurrences of malpractices in kindergartens.  Although ED has recently announced that tougher action would be taken against malpractices by kindergartens, this Office notes from records of the past three years that the number of prosecutions has been relatively small and the level of fines is too low as to have sufficient deterrent effect.  

25. 
This Office also considers that without a designated office or officer within ED to assume the overall responsibility for prosecution activities might have led to inefficient and ineffective prosecution actions taken against malpractice by kindergartens.  Evidence gathering to establish a prima facie case for prosecution takes time.  Besides, the need of ED to conduct a second visit to premises of suspected unregistered kindergarten also lengthens the prosecution process.
26. 
It is considered that an important safeguard against malpractices is parental awareness of the status of kindergartens, permitted accommodation and enrolment of individual kindergartens, and the level of inclusive fees approved by ED.  Hence, this Office supports the publicity programme launched by ED.
Conclusion

27. 
The Ombudsman makes the following conclusion in this investigation -

(a) Our investigation revealed many, often repeated, complaints about malpractices of kindergartens in Hong Kong, indicating that the system of registration and inspection of kindergartens by ED, particularly the control and enforcement measures, are in need of review and tightening.

(b) ED has recently introduced new measures on inspection of kindergartens in the 1999/2000 school year, and stepped up enforcement actions against breaches of the Education Ordinance and the related regulations and guidelines.  The effectiveness of these new measures still has to be assessed, and this Office considers that there is still room for further refinement in some of the new measures. 

(c) ED should establish comprehensive internal monitoring procedures for DEOs which bear the primary responsibility of ensuring that kindergartens are operating within the provisions of the Education Ordinance and the related regulations and guidelines. 
Recommendations

28. 
The Ombudsman has made the following 12 recommendations for consideration by ED -

  
(a)
Registration of Kindergartens
i)

To continue to hold inter-departmental meetings on registration of schools with a view to further streamlining registration procedures and reviewing compliance with the performance pledges of the departments concerned in the registration process.



ii)
To assume a real co-ordinating role in registration process.  In particular, to tighten the monitoring mechanism and, in appropriate cases of slow progress, to co-ordinate the issue of periodic reminders to applicants.  In serious cases, the applications could be deemed to have been withdrawn or abandoned after the applicants have been informed/reminded of their non-compliance with the registration requirements within a specific period of time.


(b)
Inspection of Kindergartens
iii)
To review the frequency and manpower for inspections to kindergartens, and to consider adopting a uniform approach in regulating all kindergartens and in seeking prosecution for breaches of the Education Ordinance and Regulations.



iv)
To refine existing inspection guidelines and draw up a list of criteria for determining the follow-up actions to be taken against malpractices by kindergartens.



v)
To consider asking DEOs to undertake, during inspections to kindergartens, extensive perusal of correspondence to parents on the charging of school fees and other miscellaneous fees, and extra-curricular activities.



vi)
For early detection and control of the admission of under-aged pupils, to consider requiring kindergartens to provide the DEO concerned with the enrolment position and particulars of new pupils in the nursery class before commencement of the school year.



vii)
To conduct more thorough head-count visits to kindergartens, particularly those with past records of over-enrolment, and more inspections to kindergartens under application for registration.

(c)
Enforcement Actions on Kindergartens
viii)
To facilitate early detection of unregistered kindergartens, to consider requiring kindergartens to submit advertising materials or circulars on admission exercises to the DEO concerned.



ix)
To consider designating an office or officer within ED to assume overall control over prosecution cases in order to ensure consistency in approach and efficiency in process.



x)
To consider proposing legislative changes : (a) to increase the penalty for contravention of the Education Ordinance and Regulations, and (b) to make some linkage between repeated breaches and an applicant’s fitness for registration.



xi)
To further step up enforcement actions on the kindergartens which have breached the Education Ordinance and the related regulations and guidelines so as to achieve greater deterrent effect.

(d)
More Publicity of Information on Kindergartens
xii)
To further promote parental and public awareness of the identification of registered kindergartens and to consider requiring individual kindergartens to publicise relevant information on their registration status, approved inclusive fees, vacancy position, etc.

Response from ED

29. 
ED agrees with the conclusion and supports the 12 recommendations in the investigation report.  ED takes a serious view over malpractices among kindergartens and will continue to strengthen enforcement action against any breach of statutory requirements.  ED also explains that the Department can only begin processing the application for school registration after it has received the necessary safety certificates and documents, and it is the primary responsibility of the applicants to comply with all requirements in connection with their applications.  

Final Remarks

30. 
The Ombudsman is pleased to note that the conclusion and the 12 recommendations made in this investigation are accepted by ED, which has pledged to devote greater efforts to further improve the system of registration and inspection of kindergartens.  The Ombudsman would also like to be kept informed of progress on the implementation of the 12 recommendations and any major changes in the policy and practice of the registration and inspection of kindergartens in due course.  Lastly, The Ombudsman would like to express appreciation to the co-operation and assistance rendered by ED throughout the course of this direct investigation.
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