

Executive Summary of the Investigation Report on

the Regulatory Mechanism for

the Import/Export, Storage and Transportation

of Used Motor Vehicles/Cycles and Related Spare Parts

Introduction 


In May 1999, a container carrying dismantled used motorcycles and related spare parts exploded while being lifted on board a barge off Stonecutters Island (hereinafter referred to as the Third Explosion Incident).  The explosion killed one worker and seriously injured another.  Two other similar explosion incidents had since occurred.  The first was in February 1997 at Wong Tai Sin (hereinafter referred to as the First Explosion Incident) and the second was in March 1998 at Tuen Mun (hereinafter referred to as the Second Explosion Incident).  Both incidents caused only minor casualties and damage.  Evidence suggested that the three explosions were probably caused by the ignition of petrol vapour evaporated from the residual fuel contained in motorcycle parts inside the containers, by mechanical sparks generated from collision/grazing of metal parts of motorcycles under conveyance.

2.
The three explosions cast doubt on the effectiveness and adequacy of the existing regulatory mechanism governing the import/export, storage and transportation of used motor cycles and related spare parts in protecting public safety.  The Ombudsman decided in July 1999 to conduct a direct investigation into the subject under Section 7(1)(a)(ii) of The Ombudsman Ordinance.  The investigation was mainly against Fire Services Department (FSD), Transport Department (TD) and Marine Department (MD) but their relevant policy bureaux, namely Security Bureau (SB), Transport Bureau (TB) and Economic Services Bureau (ESB), had also been approached for information and comment.

Purpose and Ambit of the Investigation

3.
The direct investigation has been conducted to gain an overview of the existing regulatory mechanism, to evaluate its effectiveness and adequacy and to examine and assess the need for improvement measures to enhance public safety.

4.
The investigation has covered the following matters -

(a)  the main features of the regulatory regime, including both the legislative and administrative frameworks;

(b)  the specific roles and responsibilities of the Government departments involved in its operation and their coordination;
(c)  the background and main features of the ‘Safety Guidelines for Transport of Motor Vehicles/Cycles’ issued by the Administration in 1997, and its compliance and development since;
(d)  issues pertaining to the Third Explosion Incident off Stonecutters Island which are relevant to the investigation; and
(e)  relevant improvement initiatives taken by the Administration.
The Present Regulatory Framework

Dangerous Goods Ordinance (DGO) (Cap. 295)

5.
Under Part VI of the Dangerous Goods (General) Regulations made under DGO, no person shall use any mechanically propelled vehicle for the conveyance by road of Cat. 5 dangerous goods (substances giving off inflammable vapour) in containers unless the use of such vehicle has been approved by FSD.

6.
Certain exemptions are allowed under the Regulations.  For example, any quantity of fuel conveyed which is less than 20 litres and the fuel conveyed in the fuel tank of any mechanically propelled vehicles are so exempted.  On the latter, FSD obtained legal advice to the effect that, since engine blocks and other vehicle spare parts were not intended to be used for storage of fuel and the fuel contained therein was difficult to drain, they could hardly be construed as “containers” of fuel and be regulated as such.

Road Traffic Ordinance (RTO) (Cap. 374)

7.
Reg. 57(a) of the Road Traffic (Traffic Control) Regulations made under RTO requires that the driver of a motor vehicle on a road to ensure, inter alia, that loads are properly secured.  Reg. 58(1) of the same Regulations provides that the driver of a motor vehicle shall ensure, inter alia, that goods must not be loaded such that the weight, its distribution packing and adjustment shall cause a danger to any person or damage to the road.  To provide reference to drivers on safe loading of vehicles, TD has issued an advisory “Code of Practice for the Loading of Vehicles” (hereinafter referred to as the Loading Code).  No prosecutions under RTO had been instituted in the wake of the first two explosions.

Relevant Maritime Legislation

8.
The Dangerous Goods (Shipping) Regulations made under DGO provide for the safe conveyance at sea of cargoes classified as dangerous goods under DGO.  The Merchant Shipping (Miscellaneous Craft) Regulations made under the Shipping and Port Control Ordinance (Cap. 313) further prohibit the carriage of cargoes classified as dangerous goods under DGO unless the vessel has been issued with an appropriate permit.  Both sets of Regulations are applicable to the barge involved in the Third Explosion Incident which is a locally licensed vessel.  However, for the same reasons given in para. 6 above, MD has advised that both Regulations are not applicable to the conveyance at sea of fuelled motor vehicles/cycles and related spare parts.

9.
As a general provision for all types of cargoes (Note : not necessarily DG) conveyed at sea, the Merchant Shipping (Safety) (Carriage of Cargoes) Regulation made under the Merchant Shipping (Safety) Ordinance (Cap. 369) stipulates that the master of a ship shall ensure that cargoes carried on a ship shall be so loaded, stowed and secured and that the shipper of any cargo carried in a cargo unit shall ensure that the cargo is so packed and secured within the containment as to minimize the risk to the safety of the ship or the health or safety of any person on board the ship.  The Merchant Shipping (Safety) (Dangerous Goods and Marine Pollutants) Regulation made under the Merchant Shipping (Prevention and Control of Pollution) Ordinance (Cap. 413) and the Merchant Shipping (Safety) Ordinance (Cap. 369) also requires dangerous goods to be properly packed, labelled, marked, stowed and segregated.  Dangerous goods as defined in the Regulation include empty receptacles and residues in empty tanks or cargo holds which have been used previously for the carriage of dangerous goods, except where such receptacles, empty tanks or cargo holds have been cleaned and dried, gas freed or ventilated as appropriate.  However, MD has advised that both these Regulations are applicable to ocean-going ships only and not to the barge involved in the Third Explosion Incident which is a locally licensed vessel.

Improvement Measures 

10.
Shortly after the First Explosion Incident, an inter-departmental Working Group (WG), chaired by a senior FSD official and comprised representatives from TD, MD and the Police, was set up in late February 1997 to look into the necessary remedial measures.  WG noted that no legislation/regulations regulated the conveyance of fuelled motor vehicles/cycles and their spare parts.  In July 1997, the WG produced an advisory “Safety Guidelines for Transport of Motor Vehicles/Cycles” for the trade to follow.  TD assisted in distributing the Safety Guidelines to the trade and produced publicity pamphlets.  After the Second Explosion Incident, TD had, in collaboration with FSD and the Police, organised a special briefing session for the trade.  FSD had since also paid regular visits to vehicle scrap yards to disseminate the Safety Guidelines to the operators and workers.  MD had also issued a Marine Department Notice (MDN) to remind parties concerned of the importance of adhering to the Safety Guidelines.

11.
In early September 1999, TD incorporated the Safety Guidelines into the Loading Code (see para. 7 above).  The Code clearly stipulates that, when being transported, all types of machinery and vehicles, including motorcycles (whether new or used, whole or in parts), must be drained of all fuel and inflammable vapour to the utmost extent prior to loading.  Fuel-containing vehicle spare parts should also be securely and tightly sealed to prevent the escape of residual fuel or inflammable vapour.  A failure to comply with the Loading Code is, however, not an offence in itself but may be relied upon as tending to establish or negate any liability in any civil or criminal proceedings. 

The Need for Legislation

12.
Shortly after the Second Explosion Incident, SB convened two meetings with representatives from TB, FSD, TD, MD, Department of Justice and the Police which aimed at reviewing the follow-up actions taken by relevant departments in response to the incident and exploring means of preventing recurrence of similar explosions in the future.  The meeting had also discussed possible legislative approaches in amending DGO and RTO.  The departments concerned were also requested to research into overseas experience and practices.  The research revealed that most of the countries surveyed did not have any specific legislation governing the conveyance of fuelled motor vehicles/cycles and related spare parts.

13.
In the light of the research findings, SB and FSD maintained that DGO provided for the control of substances which were by themselves hazardous in nature, not goods containing other hazardous substances.  Both further argued that the legislative intent of DGO was to regulate 

dangerous goods of sizeable quantities and not fuel residue in dismantled fuel tanks and other related spare parts.

14.
TB, however, considered that fuelled motor vehicles/cycles and their spare parts are potentially hazardous and should be controlled as dangerous goods under DGO.  TB and TD maintained that RTO was designed to regulate, inter alia, the transportation of goods in general terms, which included overloading and insecure loading of goods.  It did not control the transportation of goods by their type or nature, such as fuelled vehicles, which was usually achieved by specific regulations.  Besides, RTO was designed to regulate drivers and owners of vehicles only and it governed conveyance of goods on land only and not at sea.

15.
In offering its opinions, MD pointed out if fuelled motor vehicles/cycles were not properly packed when conveyed at sea, the shipper would risk prosecution under the Merchant Shipping (Safety) (Carriage of Cargoes) Regulation (see para. 9 above).  MD therefore suggested that a similar approach for controlling conveyance of fuelled motor vehicles/cycles on land should be considered.  MD also pointed out that if used vehicle spare parts, e.g. fuel tanks, with residue fuel would be treated as dangerous goods under an extended definition of dangerous goods as the one currently applied in the Merchant Shipping (Safety) (Dangerous Goods and Marine Pollutants) Regulation and be regulated as such (see para. 9 above), a similar approach for controlling conveyance on land of used vehicle spare parts with residual fuel could then be considered.

Observations and Opinions

16.
The Ombudsman has the following observations and opinions with regard to this investigation -

(a) This Office notes that an impasse has resulted from the disagreement between SB/FSD and TB/TD over legislative approaches regarding the regulation of the conveyance of fuelled vehicles and their spare parts on land.  While the issues of contention are complex ones, this Office believes that useful reference can be drawn from relevant maritime legislation dealing with similar matters at sea.
(b) This Office recognizes that in the context of DGO, there are problems surrounding the definition of “dangerous goods”, “container” and the related exemptions.  However, if the Administration accepts that there are potential public safety risks posed by fuel in vehicle spare parts and that therefore this should be regulated, then it should find a solution to overcome the perceived difficulties.  Unless the Administration has better alternatives, this Office considers that one possible way is to seek to amend the definition of “container” and to lower the level of exempted quantity in DGO.    Failing this,  the Administration may well wish to consider introducing a specific provision in DGO to regulate the conveyance of fuelled vehicles and related spare parts of sizeable quantities.  Whatever the decision, the Administration should act quickly to resolve its internal differences in order that the matter can be taken forward in a meaningful manner. 
(c) Acting on the recommendation of the WG, the Administration promulgated the Safety Guidelines in July 1997 to provide administrative guidance to vehicle drivers on the conveyance of fuelled vehicles and related spare parts.  In September 1999, the Guidelines were incorporated into the Loading Code and published under Section 109(4) of RTO.  The Code is advisory in nature and non-compliance carries no sanctions.  Although TB considered that codification has sufficient deterrent effect because in the event of a legal proceedings, non-compliance with the Code could be an evidentiary factor to be taken into consideration. This Office considers deterrence flowing from this to be insufficient and too indirect.  Given the possible serious consequences of non-compliance in a built-up city like Hong Kong, compliance cannot rely simply on self-discipline.  Sanctions should be built into the regulatory framework.  Furthermore, preventive enforcement actions should be instituted from time to time to uphold the vigilance of the trade.  There should also be provision for the Guidelines to be regularly reviewed so as to identify the need for improvement.
(d) FSD’s publicity visits to vehicle scrap yards provide excellent opportunities to arouse operators’ and workers’ safety awareness of the hazards involved in the dismantling, packing and loading of fuelled vehicles and related spare parts and of abatement measures.

(e) This Office appreciates the Administration’s efforts in publicizing and promoting the Safety Guidelines since its promulgation in July 1997.  However the two subsequent explosions in March 1998 and May 1999 have showed that there is still a need for these publicity efforts to be intensified and to explore other publicity channels to drive home the relevant safety measures to all concerned.

(f) While the Administration has on the whole made a fair amount of publicity efforts, this Office notes that little has been done in providing or facilitating the provision of practical training to operators and workers on the safety precautions and safe working practices.  We believe that training is an indispensable tool in encouraging compliance with the Safety Guidelines that carry no sanctions against non-compliance.  The target of any training programme should include operators and workers of the vehicle scrap yards, container truck drivers, as well as wharf stevedores.
Conclusion

17.
The Ombudsman makes the following conclusions in this investigation -

(a) The existing legislation is inadequate in regulating the conveyance of used motor vehicles/cycles and their spare parts.

(b) The Loading Code promulgated under RTO is not effective and adequate in preventing recurrence of similar explosion incidents and protecting public safety.

(c) The publicity and education on the relevant safety precautions and the training provided to personnel in the trade is insufficient.

(d) There is an urgent need for the introduction of a more direct and effective legislative control to safeguard public safety.

(e) The Administration should demonstrate its determination in tackling the problems identified and to renew efforts to provide practicable and effective solutions.

Recommendations

18.
The Ombudsman has made the following eight recommendations for consideration by the Administration -

Legislative Changes

(a)
SB and TB should, in conjunction with FSD, TD and MD, work closely together in finding a practical and achievable solution for the safe conveyance on land and at sea of used motor vehicles/cycles and their spare parts.  In this respect, they may wish to consider the recommendations contained in (b) and (c) below.

(b)
SB and FSD should explore and develop all means necessary to satisfactorily remove/resolve the current anomalies surrounding the definition of “dangerous goods” and “container” and related exemptions.  This Office considers that introducing specific provisions in DGO governing the conveyance of fuelled vehicles and spare parts of sizeable quantities is a viable option.

(c)
SB and TB should consider extending the control mechanism adopted in the Merchant Shipping (Safety) (Carriage of Cargoes) Regulation and the Merchant Shipping (Safety) (Dangerous Goods and Marine Pollutants) Regulation to conveyance on land of vehicle spare parts with fuel residue.  MD’s operational experience in this respect may be of relevance and assistance in devising a similar regulatory regime for conveyance of fuelled vehicles and their spare parts on land.

Safety Measures

(d)
FSD, TD and MD should establish a mechanism for regular reviews of the safety measures for conveyance of fuelled vehicles and spare parts contained in the Loading Code and the relevant MDN.

Publicity

(e)
FSD should intensify publicity visits to vehicle scrap yards.

(f)
FSD, TD and MD should make more publicity efforts and to explore new and more effective publicity channels to drive home the relevant safety messages.  Assistance should be enlisted from the relevant trade unions and associations in this task.

Training

(g)
Recognising that trade unions and associations bear the primary responsibility for educating their members on safety matters, FSD, TD and MD should give as much assistance as possible in facilitating appropriate training and briefing activities targetting operators and workers of vehicle scrap yards, truck drivers, wharf stevedores and other relevant persons involved in the trade.

Action Plan

(h)
SB, TB, FSD, TD and MD should expedite actions in formulating a comprehensive action plan and an achievable timetable for implementing the above work.

19.
As many of the recommendations cut across the jurisdictional boundaries of several Government departments and their respective policy bureaux, this Office recommends that one bureau or a central body within the Administration should be given the lead responsibility to coordinate the efforts of all concerned.  As SB had previously taken the lead in coordination of this matter, and as this matter concerns public safety, SB is perhaps best placed to act as central coordinator.

Responses from Departments/Bureaux Concerned

20.
The departments/bureaux concerned have raised no objection to our observations/opinions and conclusions on the investigation.  Nevertheless SB and FSD have taken the opportunity to re-state its reservations as to whether DGO is the appropriate legislation for the Government to seek to control the loading and conveyance of used motor vehicles/cycles and related spare parts (see para. 13 above).  As an alternative, FSD now proposes to explore whether it is feasible to define improper loading and conveyance of fuelled motor vehicles/cycles and related spare parts as a fire hazard which can then be readily dealt with in accordance with the relevant provisions of the Fire Services Ordinance (Cap. 95) and to take legal advice accordingly.

Final Remarks

21.
A priority task for the Administration is to break the present impasse by seeking a practical solution for the problem.  This Office recognises the complexity of the issues involved and has no intention of prescribing a particular course of action to be adopted.  We think the “fire hazard” approach proposed by FSD is a good start in the right direction and we urge the Administration to press ahead with the task of finding the most optimal solution.  In this connection, we wish to offer our further observations that the “fire hazard” approach suggested by FSD may only be effective in relation to such hazards found in premises on land.  We have some reservations on whether this could effectively deal with hazards on board vessels and/or moving container trucks carrying fuelled vehicles and related spare parts.  Now that the Administration has come to a view that the problem should be tackled from the fire hazard angle, we trust that the Administration will devise a comprehensive set of solutions to the problems identified.  The issues raised and analysed in this report would hopefully provide some pointers of the issues to be addressed.  In the final analysis, the Administration could still fall back on amending DGO as a last resort.

22.
The Ombudsman is pleased to note that, apart from the technical issues raised by SB and FSD on amendments to DGO, all other recommendations contained in this investigation report have been accepted by the departments/bureaux concerned.  This Office has asked to be kept informed of the progress made in implementing the recommendations and on any major relevant changes/developments.
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