


3. .  The Administration has been aware of this since 2002. The practice
has led to more pressure on our stretched medical services, longer waiting time
for those eligible and an undue burden on the public purse. The problem will
grow in future as more people are expected to come to Hong Kong for work or
study and become eligible for the HKIC on limited stay. It is significant that
the number of “lapsed” HKICs increased by 57% in 15 months frem 140,000 in
April 2008 to 220,000 in July 2009.

4. The establishment of a working group by the Food and Health Bureau
to consider solutions to the problem is a step in the right direction. However, it
needs to be more positive and pragmatic in its approach. The Ombudsman has
recommended that the parties concerned should:

o introduce electronic checking as a long-term solution as
soon as practicable;

& in the meantime, consider manual checking, a method
already in use by other service providers;

® before rectifying the current practice, promulgate clear
guidelines for staff reference; and

e  mount extensive publicity to alert and educate the public.

The executive summary of the investigation report is at Annex B.

Enquiries

For press enquiries, please contact Ms Kathleen CHAN,
Senior Manager (External Relations) at 2629 0565 or by email
kathleenchan(@omb.gov.hk.

Office of The Ombudsman, Hong Kong
28 January 2010
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Annex A

EXECUTIVE SUMMARY

Direct Investigation
Effectiveness of Administration of Code on Access to Information

Background

It is Government’s declared policy to be as open and transparent as possible. Since
1995, the Code on Access to Information (“the Code”) authorises, and requires, civil servants to
provide Government-held information to the public unless there are specific reasons under the Code
for not doing so. Until 30 June 2007, the Home Affairs Bureau (“HAB”) was responsible for
administration of the Code. Since then, the Constitutional and Mainland Affairs Bureau (“CMAB”)
has taken charge.

2. This direct investigation examines:

@) Government action to ensure understanding of and compliance with
the Code among its officers;

(b) Government mechanism to monitor departments’ compliance with the
Code; and
(c) Government measures to promote public awareness of the Code.
The Code
3. The Code embraces all Government departments and two public bodies. It comprises

two parts. Part 1 covers the scope of the Code, application procedures, target response times,
avenues for departmental review and for complaint to The Ombudsman; while Part 2 sets out 16
categories of information to which public access may be refused, including:

@) information relating to investigations which resulted in or may have
resulted in criminal or civil proceedings;

(b) information the disclosure of which would inhibit the frankness and
candour of discussion within Government and advice given to
Government;



(©) information held for, or provided by, a third party under an explicit or
implicit understanding that it would not be further disclosed;

(d) information about other persons, including deceased persons, unless:

. disclosure is consistent with the purposes for which the
information was collected; or

° the subject of the information, or other appropriate
person, has given consent to its disclosure; or

° disclosure is authorised by law; or

° the public interest in disclosure outweighs any harm or
prejudice that would result.

4. Each department should designate an Access to Information Officer (“AlO”) for
promoting and overseeing the application of the Code, coordinating in-house staff training as well
as ensuring compliance with provisions and procedures.  Their ranks range from Executive Officer
Il to Directorate Officer at D1 level.

5. Government has since 1995 drawn up Guidelines to help departments interpret and
apply the Code. Salient points of the Guidelines include:

@) Information will be released unless there are good reasons under Part 2
of the Code to withhold disclosure. Even if the information
requested falls within Part 2, it does not necessarily imply that the
request should be refused.

(b) Requests made with, or without, specific reference to the Code (“Code
and non-Code requests”) should be considered on the same principles.

(c) The purpose of the request, or the applicant’s refusal to reveal the
purpose, should not be a reason for withholding information.

(d) In refusing a request, the department concerned must inform the
applicant of the reasons for refusal, quoting the relevant reasons in
Part 2, the avenues of internal review and complaint to The
Ombudsman.



(e) For requests for information involving multiple departments, the
department receiving the request should be responsible for
coordinating the reply to the applicant.

Our Observations

Case Studies

6. The cases in Chapter 4 of the report illustrate deficiencies among certain
departments, displaying considerable misunderstanding of the provisions and unfamiliarity with the
procedural requirements of the Code after well over a decade of implementation. Some have
refused requests for information without giving any reason or with reasons not specified in the
Code; others have misused the reasons specified in the Code. Some have failed to inform
requesters of the avenues of departmental review and complaint to our Office, while others have
overlooked their responsibility to coordinate replies involving multiple departments.

Inadequate Training

7. HAB had provided no training for Al1Os from 1997 to 2004 and for other departmental
supporting staff during 2002 to 2007.

8. CMAB has stepped up training. Nevertheless, AlOs are not trained at the most
appropriate time, i.e. just before or immediately after they assume their posts, to enable them to
effectively discharge their responsibilities. CMAB should, therefore, organise more (and timely)
training to AlOs and other staff, as well as facilitating more in-house training by various
departments.

Inadequate publicity

9. Since the announcements through press releases and broadcasts over radio and
television in 1995, 1996 and 1997, there had been no positive media publicity for 11 years. In this
regard, we appreciate  CMAB enhancing publicity since late 2008 in response to our
pre-investigation inquiry.

10. The Government homepage features the Code (bilingually) and the Guidelines (in
English only). We consider a Chinese version of the Guidelines necessary to facilitate public
understanding.



11. We also note that departments’ homepages already provide the public with instructions
on access to information under the Code. However, some of the homepages are not hyperlinked to
the webpage on the Code and the Guidelines and do not even contain a brief introduction of the
Code to highlight the public’s right to information. These deficiencies should be rectified.

Inadequate promotion within Government

12. During the decade 1997 to June 2007, only two general circulars and one memorandum
were issued to remind departments of the provisions of the Code.

Need to update departmental guidelines

13. Some departments have drawn up internal circulars/guidelines on the Code, modelled
on a 1996 sample, but without any monitoring or updating by HAB. This may well mean a
diversity of guidelines, possibly inconsistent with the Code. In this connection, CMAB has just
issued an updated sample circular.

Inactive monitoring of compliance

14. HAB had not carried out any updating of the format of the quarterly return on
Code-related requests.  Since taking over in 2007, CMAB has revised the format of the return to
include more details and cases for effective monitoring.

Inadequate extension to public bodies

15. As more public bodies come into existence to provide services to the public, it is
essential that they be brought under the same spirit of the Code and advance the principle and
policy of transparency of public administration. CMAB should, therefore, follow up with public
bodies within The Ombudsman’s purview which have yet to adopt the Code or some similar guide.

Recommendations

16. The Ombudsman commends CMAB on its enhanced efforts in promoting awareness of
the Code over HAB’s meagre contribution.

17. Nevertheless, The Ombudsman makes 11 recommendations to CMAB for more
effective administration of the Code, including:



@) to organise more, and timely, training for AlQs;
(b) to work with departments to organise more training for other staff;
(©) to add a Chinese version of the Guidelines to the Government
webpage on the Code;
(d) to require all departments’ homepages to introduce the Code briefly
and to be hyperlinked to the webpage on the Code;
(e) to provide advice to departments to ensure that departmental
guidelines are clear, correct and up-to-date; and
) to follow up with other public bodies within The Ombudsman’s
purview for them to adopt the Code or some similar guide.
Office of The Ombudsman
January 2010



Annex B

EXECUTIVE SUMMARY

Direct Investigation
Checking of Eligibility for Subsidised Medical Services

Introduction

It has been established public policy to provide public hospital and health care services
at subsidised rates for Hong Kong residents only. Non-residents have to pay the full cost.
However, any person in emergency — whether resident or not — will always be treated first and
charged later.

2. Some examples of the typical fees charged by the Hospital Authority (“HA”) and the
Department of Health (“*DH”) are given below:

Type of service Charge for residents Charge for non-residents
General Outpatient Clinic $45/attendance $215/attendance
Specialist Outpatient Clinic $100/attendance $700/attendance
Accident & Emergency Department $100/attendance $570/attendance
In-patient service $100/day $3,300/day
3. In implementing this policy, it has been the practice of HA and DH to accept “holders of

Hong Kong Identity Card” (“HKIC”) as having resident status and hence eligibility for subsidised
medical services. This does not distinguish HKIC-holders whose permission to remain in Hong
Kong has lapsed, such as over-stayers and returning visitors. Thus, HA and DH have been
providing subsidised medical services to non-residents in contravention of policy.

4. In May 2009, The Ombudsman initiated a direct investigation into this practice to draw
to the attention of the organisations concerned the need for remedial action. Our focus is the
inconsistency of practice with policy and an act of maladministration, to be rectified.

Link between resident status and the HKIC

5. While all Hong Kong residents are qualified to obtain HKIC, the mere production of
HKIC is not sufficient proof of resident status, as there are two types of HKIC, as follows:




° A permanent HKIC is issued to permanent residents with the right of
abode in Hong Kong; and is sufficient proof of resident status.

° A non-permanent HKIC is normally issued to persons who have
been granted permission by the Director of Immigration to remain in
Hong Kong for over 180 days for such purposes as education,
investment, employment and residence and do not have the right of
abode. Non-permanent HKIC-holders may become non-residents if
their permission to remain in Hong Kong has lapsed. A
non-permanent HKIC is, therefore, not sufficient proof of resident

status.
6. A permanent HKIC can be distinguished from a non-permanent HKIC as follows:
° The former has the word “Permanent” in its title; the latter does not.
° The former carries the sentence “The holder of this card has the right

of abode in Hong Kong” on the back of the card; the latter does not.

° The former carries the code A on its front to denote that the holder has
the right of abode in Hong Kong; instead of Code A, the latter always
carries one of the following three codes relating to resident status:

] C: denoting that the holder’s stay in Hong Kong is
limited by the Director of Immigration at the time of
registration;

[ U: denoting the holder’s stay in Hong Kong is not
limited by the Director of Immigration at the time of
registration; or

(] R: denoting the holder has the right to land in Hong
Kong at the time of registration.

Acceptable Checking arrangements

7. To establish the resident status of non-permanent HKIC-holders, the Immigration
Department has advised that either of the following two options is considered acceptable:



. Option 1: To require holders of the non-permanent HKIC to present
their travel documents to show their permitted limit of stay (“LOS”)
has not expired.

° Option 2: To require holders of the non-permanent HKIC with Code
C to present their travel documents to show their LOS has not expired.
This arrangement is considered generally sufficient by Immigration
Department, as the probability of a holder of the Code R or Code U
HKIC being non-resident is very small.

8. Some relevant statistics are provided below:
As at 1 April 2008 As at 1 July 2009
Permanent HKICs issued N.A. 7,360,000
Non-permanent HKICs issued about 800,000 930,000
Non-permanent HKICs bearing Code C N.A. 895,000

HKIC-holders whose LOS had expired,
e.g. those who discontinued their
residence and left Hong Kong, those 140,000 220,000
who over-stayed and those who
returned as visitors

Checking arrangements of other service providers

9. It is the policy of many Government departments and other service providers to accord
differential treatment to Hong Kong residents and non-residents or to charge them at different rates.

10. To establish resident status, it is the current practice of a number of organizations to
adopt Option 1 (para. 7). These organisations include the Labout Department and the Housing
Department.

11. As a matter of fact, this checking arrangement is required of all employers in Hong
Kong under section 17J of Immigration Ordinance, Cap. 115 to ensure that they hire employable
persons only and not non-residents.

12. Other organisations, including the Social Welfare Department and public sector schools,
adopt Option 2 (para. 7).




HA and DH practice

13. It is evident from para. 5 above that the practice of HA and DH to accept all
HKIC-holders as eligible for the subsidised charges without further check of their travel
documents is not adequate and not consistent with policy intent. On the other hand, this practice
does follow the letter of the Gazette Notices on the fees and charges of HA and DA services.
These Notices define “Eligible Persons” for subsidised charges, not as Hong Kong residents, but
inter alia as “a holder of Hong Kong ldentity Card issued under the Registration of Persons
Ordinance”.

14, Food and Health Bureau (“FHB”) has advised that this practice has been in place for as
long as it can ascertain. Before 1987, this was not a problem as any person leaving Hong Kong for
good was required to surrender the HKIC. In 1987, when Government introduced a new policy to
permit permanent identity cards to be issued both in and outside Hong Kong, this requirement
became inappropriate and was removed. With its removal, the non-permanent HKIC ceased to be
sufficient proof of resident status and the checking practice of HA and DH has become inconsistent
with the policy intent.

Remedial measures

15. FHB has been aware of the discrepancy between policy and practice since 2002. It has
since been trying, without success, to find a solution to the problem.

16. In November 2008, FHB set up an inter-departmental working group (“WG”)
comprising representatives of FHB, the Security Bureau, the Immigration Department, DH and HA
to explore ways for checking by electronic means. FHB considered the manual checking
arrangements adopted by other organisations not practicable for hospitals and clinics because of
anticipated difficulties in training staff to read the different forms of visas, complication and
lengthening of the registration process, possible disputes between patients and staff, and longer
waiting time with inconvenience to all patients. In short, it should not be pursued.

17. Five electronic options are being studied by the WG. However, all involve difficulty in
the following areas to varying degrees:

° inconsistency with Government policy on privacy and security;

. implementation and operational issues such as those involved in
manual checking (para. 16);
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° accuracy of checking method;

° technical feasibility; and
° high cost of implementation, ranging between $16 and 81M in
non-recurrent cost and between $5 and 11M per annum in recurrent
cost.
18. In the light of the complications identified, the WG decided in April 2009 to conduct a

survey at public hospitals and clinics to ascertain the number of non-residents accessing subsidised
medical services on the strength of their non-permanent HKIC. However, this survey itself
involved legal complications, privacy concerns and technical feasibility issues. In November 2009,
the WG was seeking legal advice on these issues and had not worked out a timetable for the survey.

Our Observations

19. Our prime concern is with efficient and effective public administration and consistency
between policy and practice. We commend Government and HA for the policy and practice
always to attend to persons in emergency, regardless of resident status, and to charge them later.
In normal circumstances, however, the declared policy is to subsidise public medical and health
services for residents only. Yet, the practice has been at variance with this policy for years.
Non-compliance of practice with policy is an act of maladministration. Knowingly to continue
with such non-compliance compounds the situation. Apart from putting undue burden on the
public purse, it affects standards of service in terms of congestion and waiting time for those
eligible, putting more pressure on already stretched medical services.

20. If this mistake in practice is allowed to continue, the problem will only grow. Already
the number of LOS-expired HKICs increased by 57% from 140,000 in April 2008 to 220,000 in
July 2009. With globalisation, increasing ease of interaction with the Mainland and more visitors
from other areas coming to Hong Kong for work or education, more people will be obtaining
non-permanent HKICs and keeping them after expiry of their limit of stay. Such HKICs will be
available for access to subsidised medical services.

21. FHB is taking a step in the right direction in setting up the WG to address the problem.
However, the WG needs to take a more positive and pragmatic approach.



22. While the electronic options are being examined, the WG should earnestly reconsider
manual checking, a common practice with others, for the reasons below:

. Manual checking is a proven procedure in use by other service
providers and is, in fact, a legal requirement for all employers in Hong
Kong (para. 10 to 12).

. Compared to the electronic options being examined by the WG, which
involve high costs and are fraught with security and privacy problems
(para. 17), manual checking is simpler, relatively low-cost and
straightforward.

° FHB’s anticipated operational difficulties and adverse impact on
service delivery associated with manual checking are likely to apply
also to the five electronic options to varying degrees (para. 17).

Latest development

23. On 19 December 2009, FHB advised us that Government had finally resolved the
legal and privacy issues of the survey on the utilization of subsidised medical services by
non-residents (para. 18), and would proceed with it in early 2010. Results are expected to be
available in the first quarter of 2010.

24, Pending this full-scale survey, HA and the Immigration Department conducted a
simplified survey from 10 to 15 December 2009 on the registration records of some of HA’s
services (including general outpatient, specialist outpatient and inpatient services). This simplified
survey showed that over the six-day period a total of 224,300 HKIC-holders made use of the three
types of HA services at subsidised rates, 8,079 of whom held the Code C HKIC, with 113 (or 1.4%
of the Code C HKIC-holders) being non-residents whose LOS had expired.

25. The size of the problem can only be assessed with greater certainty when the results of
Government’s full-scale survey are available in the first quarter of 2010.

26. FHB has reiterated its concern over the practical problems of manual checking of travel
documents at public hospitals and clinics. However, FHB has indicated willingness to consider
the feasibility of manual checking for non-resident patients when the result of the planned survey on
the size of the problem is available.



217. Meanwhile, we note that the smart identity card system will be due for review and
upgrade/replacement in a few years. This will provide an opportunity for many of the
complications of additional checking to be overcome and for a long-term electronic solution to be
pursued.

Our recommendations

28. We recommend that:

e the non-compliance of practice with policy should be rectified;

e reasonable and realistic steps should be taken both in the short term and
the long term to rectify the situation. In this context, the option of
manual checking of travel documents, already effectively used by other
service providers, should be reconsidered; and

e before the current practice is rectified and additional checking
arrangements, whether electronic or manual, are introduced, clear
guidelines should be promulgated for staff reference and execution and
extensive multi-media publicity should be mounted to alert and educate
the public as well as prospective patients; and

e to introduce electronic checking, as the long-term solution, as soon as

practicable.

Office of The Ombudsman
January 2010



